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Pursuant to Article 138, paragraph 1 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/06) and Article 1, paragraph 1 and Article 31, paragraph 2 of the Law on the Protector of Citizens (Official Gazette of RS, Nos 79/05 and 54/07), the Protector of Citizens has controlled the legality and regularity of the work of the Tax Administration and the Republic Health Insurance Fund, in the investigation launched upon the complaint of P. Č. from Novi Sad, and hereby

E S T A B L I S H E S

The Tax Administration and the Republic Health Insurance Fund have been violating the principle of good administration by failing to keep and store complete and appropriate official or registry records, due to which these public authorities are not able to provide citizens with the information about the amounts of individually calculated contributions charged to employees and paid by employers.

The Tax Administration and the Republic Health Insurance Fund have been violating the principle of good administration by failing to exchange information about contribution payers, payers who calculate and pay contributions, contribution bases, amounts of charged and collected contributions, and other official records related to contributions, as envisaged under the Law on Mandatory Social Security Insurance Contributions.

On the basis of established omissions in their work, the Protector of Citizens hereby issues to the Tax Administration and the Republic Health Insurance Fund the following 

RECOMMENDATIONS
1. The Tax Administration and the Republic Health Insurance Fund will take all necessary measures in terms of keeping and organising their official or registry records, pursuant to the Law, in order to ensure that citizens, in concrete cases and at their request, obtain information on the amounts of individually calculated contributions charged to employees and paid by employers, and particularly by doing the following:
· The Tax Administration will enter in its official records the data obtained from individual tax returns that include calculated and paid taxes and contributions for mandatory social security insurance upon deductions withheld from income receivers, and in particular the data related to the amounts of contributions for pension, disability and health insurance, which are calculated and paid by employers but charged to employees;

· The Republic Health Insurance Fund will enter in its registry records complete data  about insured persons, as specified under the Law on Health Insurance, in particular the data related to the amounts of contributions to be paid and the amounts of paid contributions;
· The Republic Health Insurance Fund will take all appropriate measures for the adoption of by-laws for the purpose of implementing the provisions of Article 123, points 1, indent 4 of the Law on Health Insurance concerning the employer’s obligation to file with the branch office an application on the payment of contributions based on agreed benefits and the amounts of these benefits.

2. With the aim of providing citizens with legal and complete information, in their future work the Tax Administration and the Republic Health Insurance Fund will fulfill their legal obligation of mutual exchange of information about contribution payers, payers who calculate and pay contributions, contribution bases, amounts of charged and collected contributions, and other official records related to contributions, and if necessary conclude additional protocols on the exchange and provision of official data, in a timely, efficient and appropriate manner.

The Tax Administration and the Republic Health Insurance Fund will notify the Protector of Citizens of the implementation of recommendations, within 60 days of receiving these Recommendations, and they will submit relevant documentation and other evidence clearly proving that they have complied with the Recommendations issued by the Protector of Citizens.

R a t i o n a l e:

On 1 December 2010, the Protector of Citizens received a complaint from P. Č. from Novi Sad. Having reviewed the complaint and the enclosed documentation, the Protector of Citizens established that the subject of complaint was the acting of the Tax Administration and the Republic Health Insurance Institute upon the request for obtaining data on paid contributions for compulsory health insurance, and the acting of the Privatisation Agency, as employer, with respect to the exercise of the right to compulsory health insurance.

More specifically, the complaint states and the enclosed documentation shows that the complainant was employed with the Privatisation Agency under a temporary service agreement, in the period   1 January 2003 – 31 March 2008, but without being registered for compulsory health insurance in that period. The complainant states that he addressed several times the Republic Health Insurance Institute and the Tax Administration of the Ministry of Finance, requesting the provision of documents and information that would show whether the employer paid health insurance contributions and in which amount, but these authorities did not provide adequate data but gave him some contradictory instructions instead.

In fact, in its letter of 2 March 2010 concerning a part of the request for the provision of information about paid contributions, the Republic Health Insurance Institute – Gračanica Branch stated that it did not keep records of health insurance contribution payments and instructed the complainant to address the Tax Administration that controlled the calculated and paid contributions for health insurance. On the other hand, the Tax Administration of the Ministry of Finance, in its letter of 22 March 2010, instructed the complainant to address the Republic Health Insurance Institute because it controlled the calculation and payment of contributions, saying also that the Tax Administration did not have data about individual payments of calculated contributions. The complainant explicitly states that his right to access personal data has been denied by such actions of these public authorities and that public authorities do not exchange information related to the calculation and payment of contributions for compulsory social security insurance.

Considering the allegations  of the complaint and the enclosed documentation, as well as the fact that this particular case is related to the application of state laws, other regulations and general acts, and that the principle of good administration has been violated, the Protector of Citizens launched an investigation aimed at controlling the legality and regularity of the work of the Tax Administration and the Republic Health Insurance Institute, of which both authorities were informed by the Acts Ref. No. 3960 and 3961 of 25 February 2011, in accordance with Article 29 of the Law on the Protector of Citizens. By the same Acts, the Protector of Citizens requested their statements about all facts and circumstances necessary for assessing the admissibility of the complaint. 
By the Republic Health Insurance Institute's Act 02 No. 54-509/10-2 of 9 March 2011, received on 21 March 2011, the Protector of Citizens was informed about the circumstances of particular case with respect to the complainant’s registration for health insurance by his former employer. The Institute stated in this Act that the Privatisation Agency, as employer, failed to register him for health insurance in a timely fashion and to indicate therein the correct insurance code.

This letter particularly mentions that the Tax Administration is obliged to issue a certificate on paid contributions for health insurance and that the Republic Health Insurance Institute had information about paid contributions by employers, but did not have information for each individual employee. It is also stressed that as regards the information entered into registry records, Article 119 of the Law on Health Insurance can apply only to the case where the insured person has acquired the right to fringe benefits due to temporary inability to work, paid from the funds of health insurance, and in that case the Republic Health Insurance Institute, i.e. its branch office, make the payment of fringe benefits and the corresponding taxes and contributions. This authority also stated that the RZZO and the Tax Administration had signed several protocols on the exchange of official information regarding the contributions of farmers, entrepreneurs, as well as regarding the income taxed on the basis of decision issued by the Tax Administration.
By the Act No. 037-00022-3/2010-13 of 18 March 2011, received by the Protector of Citizens on 10 May 2011, the Tax Administration of the Ministry of Finance informed the Protector of Citizens about the Tax Administration’s competences in this particular case, as well as about the laws and by-laws governing the way of determination, payment and recording of withheld tax. This authority stressed that a collective tax return contained the information about calculated and paid withheld tax and contributions for mandatory social security insurance, collectively for all income receivers, and that the Tax Administration did not have the information about the individual payments of  calculated contributions for each and every income receiver separately, because the contributions were paid directly to the competent funds for mandatory social security insurance by the insured person’s place of permanent residence. It is also pointed that Article 71 of the Law on Mandatory Social Security Insurance Contributions, concerning the mutual exchange of information between the Tax Administration and mandatory social security insurance organisations, applies only to the information on determined and collected contributions for the insured persons who are self-employed and farmers, i.e. whose taxes and contributions are determined on the basis of decisions issued by the Tax Administration. 
For more precise establishment of the facts and circumstances necessary for the correct and complete assessment of the admissibility of the complaint, the Protector of Citizens requested additional explanations from both authorities. The Protector of Citizens specifically requested from the Republic Health Insurance Institute to provide more precise statement on the reasons for the restrictive application of Article 119 of the Law on Health Insurance with respect to entering the amounts of contribution to be paid and the amounts of paid contribution into the registry only in cases where the RZZO pays fringe benefits and related taxes and contributions. The Protector of Citizens requested from the Tax Administration to provide a more precise explanation of the reasons for which the Tax Administration did not have data on individual payments of calculated contributions, since the Law on Tax Procedure and Tax Administration provides that, in addition to collective tax return, individual tax returns containing information on calculated and paid withheld tax shall be submitted to the Tax Administration once a year by a withholding agent for each income receiver. The Tax Administration was also requested to explain the reasons for the restrictive application of Article 71, paragraph 1 on the Law on Mandatory Social Security Insurance only in cases of the insured persons who are self-employed and farmers.

By its supplementary statement 02 No. 54-509/10-3 of 14 July 2011, the Republic Health Insurance Institute informed the Protector of Citizens that his remark on the application of Article 119 of the Law on Health Insurance was accurate, but that the “factual situation is as it is and for the time being the Republic Health Insurance Institute is not able to provide the interested party with the data that are not available.“ It is also stated that the Tax Administration submits reports on calculated and paid contributions for compulsory health insurance out of the salaries/fringe benefits of employees based on the data from PP OD and PP OD-1 forms (beginning as of 1 January 2009), and therefore, the RZZO has data on contributions paid by employers, but not for each and every employee, that the Republic Institute does not have other data and cannot provide them to the interested party. It is also mentioned that the ordering party should have accurate data on the payment of contributions for temporary service agreements, because that party keeps records on executed payments pursuant to the law. By this letter, the Republic Health Insurance Institute also informed the Protector of Citizens, with respect to the application of Article 123, point 1, indent 4 of the Law on Health Insurance, that mechanisms for the implementation of this legal provision had not been provided through by-laws, and that the complainant’s exercise of the right arising from health insurance had not been thwarted by the actions of the Republic Health Insurance Institute, proposing also the suspension of investigation carried out by the Protector of Citizens.

By its supplementary statement No. 037-000223ЗГ/2011-13 of 21 July 2011, the Tax Administration again presented to the Protector of Citizens its competences and reiterated that Article 71 of the Law on Mandatory Social Security Insurance related to mutual exchange of information between the Tax Administration and mandatory social security insurance organisations applied only to the information on determined and collected contributions for the self-employed and farmers, i.e. the insured persons whose taxes and contributions were determined on the basis of decisions issued by the Tax Administration. It was also stated that income payers were obliged to file tax returns (collective and individual income tax withholding returns) with the Tax Administration, as well as to submit reports on calculated and paid taxes and contributions, except for the contributions determined by a decision, pursuant to Article 58 on the Law on Mandatory Social Security Insurance.

Article 161, paragraph 1 and 2 of the Law on General Administrative Procedure (Official Journal of FRY, Nos 33/97 and 31/2001 and Official Gazette of RS, No. 30/2010) provides that authorities shall issue certificates or other documents (certificates, confirmations and other) pertaining to the facts kept in their official records, and that certificates and other documents pertaining to the facts kept in the official records must be issued in conformity with the data from the official records. Such certificates or other documents shall have the validity of public documents.
The Law on Tax Procedure and Tax Administration (Official Gazette of RS, Nos 80/2002, 84/2002 - corrigendum, 23/2003 - corrigendum, 70/2003, 55/2004, 61/2005, 85/2005 – state law, 62/2006 - state law, 63/2006 - state law corrigendum, 61/2007, 20/2009, 72/2009 - state law and 53/2010) provides that the Tax Administration shall be responsible for determination of taxes, carrying out fiscal control, regular and enforced tax collection, but also for development and maintenance of a unique tax information system. Within its unique tax information system, the Tax Administration shall regulate and ensure standards, definitions, classifications and nomenclatures, data coding, processing technique, transfer and disclosure of data.

This Law also envisages that a withholding agent or tax agent shall be obliged to file a collective return for withholding tax once a month, but also to file individual tax returns for withholding tax for each taxpayer and/or withholding agent once a year, at the latest by 31 January for the previous year. An individual tax return shall include information on calculated and paid withheld tax on the part of one withholding agent for each taxpayer or withholding agent for whom he holds accounts,  and separately specified amounts of calculated and paid contributions for social security insurance.

Article 115 of the Law on Health Insurance (Official Gazette of RS, No. 107/2005, 109/2005 – corrigendum and 57/2011) provides that the status of person insured under compulsory health insurance is determined on the basis of records kept in the registry of insured persons and use of rights arising from compulsory health insurance, which is established and organised by the Republic Health Insurance Fund for the entire territory of the Republic of Serbia. Article 119 of this Law stipulates that the registry of insured persons includes records on the amounts of contributions to be paid and the amounts of paid contributions. The identical provision on the content of registry is contained in the Decree on common methodological principles for keeping registry records (Official Gazette of RS, Nos 6/2007, 11/2007 – corrigendum, 51/2008, 38/2010 and 54/2010 – state decree).
Article 123, paragraph 1, point 1, indent 4 of the Law on Health Insurance provides that the employer shall file with the Republic Health Insurance Institute, i.e. its branch office, an application on the payment of contributions based on agreed benefits and the amounts of these benefits.

Article 70 of the Law on Mandatory Social Security Insurance Contributions (Official Gazette of RS, Nos 84/2004, 61/2005, 62/2006, 5/2009 and 52/2011) envisages that contribution payers shall be obliged to notify the Tax Administration on the payment of contributions in accordance with the law governing the tax procedure and tax administration, and the relevant mandatory social security insurance, in accordance with the regulations governing mandatory social insurance. This law also provides that the Tax Administration and mandatory social security insurance organisations shall be obliged to mutually exchange information about contribution payers, payers who calculate and pay contributions, contribution bases, amounts of charged and collected contributions, and other official records related to contributions.
Considering the aforementioned regulations and the data obtained in the investigation aimed at controlling the regularity and legality of the work of the Tax Administration and the Republic Health Insurance Institute, currently the Republic Health Insurance Fund, the Protector of Citizens has established that these public authorities, which do not have the information on the amount of  individually paid contributions reported by the employer in this particular case, do not keep and do not have complete official and registry records, nor do they exchange information with each other, although these duties are expressly prescribed by laws.

Taking into consideration that the employer has a legally prescribed obligation to file a collective tax return once a month, and once a year an individual tax return containing the information on calculated and paid withheld tax for each income receiver, and that the employer should report to the Republic Health Insurance Fund on the payment and amount of contributions, it has remained unclear why these public authorities do not have the information about the amounts of individually paid contributions, but only of the collective ones. Contrary to that, the Tax Administration has stated that the Republic Health Insurance Institute must have such information, given that the contributions for temporary service agreements are paid directly to the competent funds for mandatory social security insurance. However, the Republic Health Insurance Institute also claims not to possess such information, but that the certificates on paid contributions for health insurance are issued by the Tax Administration which also controls the calculation and payment of contributions. 
These mutually contradictory actions show that the Tax Administration and the Republic Health Insurance Fund do not have knowledge of which information the other authority has, what records it keeps or what their competences may be in the particular case. At the same time, they deny their own obligation of having the records in question.
During the investigation, the Protector of Citizens has also noticed that both authorities, without a proper and acceptable explanation, restrictively interpret relevant legal provisions, thus limiting their legally prescribed duties and obligations and justifying their actions or failures to act with respect to keeping proper records and mutual exchange of information, at the expense of exercising and protecting the rights of citizens.

At the same time, the allegations of the Republic Health Insurance Fund referring to the lack of mechanisms for the implementation of legal provision concerning the employer’s obligation to file with the branch office an application on the payment of contributions based on agreed benefits and the amounts of these benefits cannot be considered justifying or excusing, particularly if the consequence is a failure to implement the law and hindered exercise of the rights of citizens. In this respect, the Republic Health Insurance Fund certainly had the possibility of initiating and/or adopting by-laws that would allow complete and appropriate implementation of the law.    

It is important to emphasise that the subject of this particular inquiry conducted by the Protector of Citizens was not the control of employer’s actions by public authorities, and that the Protector of Citizens did not deal with the measures that the competent public authorities should have taken with respect to the employer if the employer had not acted in accordance with the law in terms of submitting an application for registration to health insurance, paying health insurance contributions and filing tax returns. The subject of this inquiry was the provision of information and the issuance of certificates on the records that the authorities had in their official and registry records, whilst observing all relevant provisions of the law.

Public authorities and public officials always act within and under the Constitution, laws and other regulations and apply the rules and procedures prescribed by applicable regulations, whereas they take special care to make decisions concerning the rights, obligations or lawful interests of citizen in accordance with laws, including that their content complies with the law. At the same time, administrative authorities are required to harmonise or adopt regulations within the legally prescribed deadlines in order to ensure the implementation of all segments of legislation.

Pursuant to the Law on General Administrative Procedures, public authorities issue certificates or other documents pertaining to the facts kept in their official records and in conformity with the data from these official records. Official records must be kept in the way prescribed under laws and regulations.
The mutual exchange of information between the Tax Administration and the Republic Health Insurance Fund is explicitly stipulated under the law as their obligation, and its restrictive application has not been envisaged. Any action contrary to the law and narrow interpretation of the law, and the obligations stipulated thereunder, constitute the violation of the principle of good administration and abuse of the law by administrative authorities.

Paid taxes and contributions, as well as public revenue, must be clearly and accurately recorded, and all required data must be available for public authorities and persons/entities to which they refer, in accordance with the law; otherwise, the citizens’ respect and trust in institutions decreases and an effective protection and exercise of their rights are hindered.

The Protector of Citizens has assessed that the Tax Administration and the Republic Health Insurance Fund have violated the principles of good administration because they are not able to provide the complainant with the data on individually paid contributions, in conformity with the records they keep, which is considered to be the consequence of illogically kept official and registry records, and the lack of information exchange between these two public authorities.

On the basis of all established facts and circumstances, the Protector of Citizens has identified omissions in the regularity and legality of the work of the Tax Administration and the Republic Health Insurance Fund at the expense of the exercise of citizen rights; hence, pursuant to Article 31, paragraph 2 of the Law on the Protector of Citizens, the Protector of Citizens issued recommendations to these administrative authorities urging them to rectify the identified shortcomings, improve their work and prevent similar omissions in the future.
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